
PRETRIAL AND POST-TRIAL CONFINEMENT CHECKLISTS

1.  PRETRIAL CONFINEMENT CHECKLIST


a.  DA Form 5112-R (Checklist for Pretrial Confinement) completed by the commander in an original and one copy (AR 27-10).


b.  DD Form 497 (AE) (Confinement Order) completed by the commander in an original and two copies.  The form must show name, grade, and position of the person ordering the pretrial confinement and the name and grade of the approving authority (USASETAF GCMCA or USASETAF SJA) on the reverse side of the form.


c.  AE Form 61 (Advice to the Accused Upon Confinement) completed by the advising counsel and signed by the counsel and the accused before confinement in an original and one copy.


d.  Statement of witnesses and military police and USACIDC reports, or other available evidence, establishing probable cause that the person to be confined committed an offense triable by court-martial and that confinement is required by the circumstances.


e.  A copy of DD Form 458 (Charge Sheet), if already prepared.


f.  All military clothing and equipment listed in the attached clothing inventory.


g.  Health and Dental Records.


h.  ID card and ID tags.


i.  A minimum of 14 days supply of personal hygiene items; i.e., shaving equipment, oral hygiene items, soap, etc.


j.  A completed personal property inventory signed by the accused and the commander or his designated representative as required by AR 190-47, and UR 190-47, in an original and one copy.

2.  POST-TRIAL CONFINEMENT CHECKLIST


a.  Confinement Order (DD Form 497) (AE), original and three copies.


b.  Report of Result of Trial (DA Form 4430-R) in an original and one copy.


c.  Military Personnel Records Jacket (DA Form 201)


d.  Medical and Dental Records.


e.  Personal Property Inventory signed by an E-6 or above verified by the commander and the prisoner.


f.  If the prisoner is married and spouse has accompanied him/her, a power of attorney to spouse or designated representative for handling his/her personal property, including authorization for receiving the items upon arrival in CONUS.  If the prisoner has a POV, authorization must be given to the spouse or designated person to ship the POV and also to pick up the POV in CONUS.


g.  All military organizational clothing and equipment listed in the attached inventory list (Initial issue plus some additional items).


h.  Orders from MILPO reassigning the prisoner to USACF, Mannheim, Germany (AR 600-8-105).


i.  ID card and ID tags.


j.  If prisoner was kept in the PMO detention cell, then a release form from the MP's is required before departure for U.S. Army Correctional Facility-Mannheim (USACF-M).

3.  ADDITIONAL ORGANIZATIONAL CLOTHING AND EQUIPMENT RECORD AND ESCORT REQUIREMENTS


a.  Prisoners must have the complete basic clothing issue as required by AR 700-84.  Use DA Form 3645-1 (Clothing and Equipment Record) to inventory all military clothing.  Units have five working days to make up shortages in clothing and equipment that does not accompany the prisoner.


b.  Additional items required but not listed on the DA Form 3645-1 are as follows:

	
	MALE
	FEMALE

	Bag, Barracks
	1
	1

	Drawers, Wool
	2
	2

	Insignia, Branch of Service
	1
	1

	Insignia, U.S.
	1
	1

	Insignia, Hat 
	
	1

	Undershirt, Wool
	2
	2

	All Decorations and Awards
	1 ea
	     1 ea



c.  Valuables that the prisoner wishes to retain must fit inside a 12 x 16 inch envelope.  The senior escort will sign for and be responsible for delivering the valuables and inventory of valuables to the USACF-M at the time the prisoner is delivered.  This inventory is in addition to the inventory for other personal property.

4.  Escort Requirements.  The prisoner’s commander will provide at least two escorts with TDY orders to accompany the prisoner to USACF-M.  One escort must be senior in rank to the prisoner, and one escort will be the same sex as the prisoner.

APPENDIX E

PRETRIAL CONFINEMENT PROCEDURES

1.  Purpose:  This appendix sets forth policies and procedures regarding pretrial confinement of persons subject to the court-martial jurisdiction of the Commander, U.S. Army Southern European Task Force.  

2.  A commander may order a soldier into pretrial confinement when there is probable cause to believe:


a.  The soldier has committed an offense for which the soldier could be court-martialed and the offense would not normally be tried at summary court-martial and; 


b.   The soldier will likely not appear at a pretrial investigation of the charges under Article 32, UCMJ, or at trial, OR the soldier will likely engage in further serious criminal misconduct.  "Serious criminal misconduct" includes intimidation of witnesses or other obstruction of justice; serious injury to others; offenses threatening the safety of the community; offenses threatening morale, discipline, or unit readiness; or offenses threatening U.S. national security, and;


c.  Less serious forms of restraint (such as pulling the soldier's pass privileges) have been considered and are determined inadequate.

3.  If these criteria are met, any commander may order a member of his command into pretrial confinement, provided the commander completes the additional steps outlined in paras. 4 through 7, below.

4.  Before ordering the soldier into pretrial confinement, the commander must:


a.  Notify the Staff Judge Advocate or Acting Staff Judge Advocate, or his designee.  The commander must obtain SJA concurrence that pretrial confinement is appropriate and justified by the circumstances.


b.  Ensure that the soldier has an initial issue of clothing (checklist available at the Military Justice Division, DSN 634-7308 / 7040), DD Form 2 military identification card, health and dental records (including current shot record), and identification tags.


c.  Ensure the soldier's personal and issued items left in the unit area are inventoried.  This inventory must be verified by a witness and, if possible, the soldier, and must accompany the soldier in confinement.

5.  To order a soldier into pretrial confinement, a commander must complete DD Form 497, the confinement order.

6.  Simultaneously with completing DD Form 497, or within 24 hours of placing the soldier in pretrial confinement, the commander must complete DA Form 5112-R, "Checklist for Pretrial Confinement."  By completing and executing this form, the commander is certifying that the requirements for pretrial confinement stated in para. 2, above, are satisfied, and that continued pretrial confinement is appropriate.  Military Justice Division will provide the commander with DD Form 497 (Confinement Order) and DA Form 5112-R (Checklist for Pretrial Confinement) and will assist the commander in completing the forms.

7.  The commander will contact the U.S. Army Trial Defense Service, DSN 634-7043, to permit a judge advocate to promptly advise the soldier of the rights listed below.  If the Vicenza Senior Defense Counsel, U.S. Army Trial Defense Service, is not available or is unable (for conflict of interest reasons) to provide the soldier advice, the Military Justice Division, will locate a judge advocate not involved in the investigation or prosecution of the case and not serving as a military magistrate to properly advise the soldier of the following:


a.  The nature of the offenses for which the soldier is being placed in pretrial confinement.


b.  The soldier's right to remain silent, and that any statement he makes may be used against him.

c.  The soldier's right to request assignment of military defense counsel for the limited purpose of representing him only during pretrial confinement proceedings before charges are referred to court-martial.  The soldier cannot select this military defense counsel.


d.  This military defense counsel must be made available within 72 hours of the soldier's request or before review of the soldier's pretrial confinement by a military magistrate, whichever occurs first.


e.  The soldier's right to hire civilian counsel at his own expense.

8.  A military magistrate's hearing normally will take place before the soldier departs Vicenza for the Mannheim Confinement Facility.  Different procedures are required, however, if the Vicenza Senior Defense Counsel is unavailable or unable to represent the soldier (see subpara. b, below).


a.  A local military magistrate, certified and appointed in accordance with AR 27-10, Chapter 9, if available, will review all documents and hear all evidence presented by the government and defense within 48 hours of the time the soldier is ordered into pretrial confinement.  Defense counsel and accused will be present during this hearing.  This local magistrate's hearing normally takes place on the day the soldier is ordered into pretrial confinement, if possible.  The local military magistrate will determine whether the requirements for pretrial confinement stated in para. 2, above, have been met, as set forth in AR 27-10, para. 9-5, and will reduce his or her findings and decision to writing.


b.  If the Vicenza Senior Defense Counsel is unable (e.g., due to conflict of interest reasons) to represent the soldier at the hearing, the local military magistrate will conduct a neutral and detached review of whether the requirements for pretrial confinement stated in para. 2, above, have been satisfied.



(1)  The review will be reduced to writing as soon as practicable.  The local military magistrate's memorandum will state that the magistrate has conducted only a neutral and detached review of the propriety of pretrial confinement within the required 48-hour period, and will further state that the local military magistrate has not conducted a military magistrate's review with counsel and accused present.



(2)  Once this neutral and detached review is complete, the soldier will be transported to the Mannheim Confinement Facility where a military magistrate must conduct a hearing to review pretrial confinement like that described in para. 8a, above, within 7 days of the time the soldier is placed in pretrial confinement.  The trial counsel detailed to the case is responsible for coordination with the Mannheim Confinement Facility to ensure that this military magistrate's hearing is conducted at the Mannheim Confinement Facility within the 7-day period.

9.  If no local military magistrate is available or will be available within 48 hours of the time the soldier is ordered into pretrial confinement, the Staff Judge Advocate or Acting Staff Judge Advocate shall conduct a neutral and detached review of whether the requirements for pretrial confinement stated in para. 2, above, have been satisfied.



a.  The review will be reduced to writing as soon as practicable.  The Staff Judge Advocate's or Acting Staff Judge Advocate's memorandum will state that the Staff Judge Advocate or Acting Staff Judge Advocate has conducted only a neutral and detached review of the propriety of  pretrial confinement within the required 48-hour period, and will further state that the Staff Judge Advocate or Acting Staff Judge Advocate has not conducted a military magistrate's review with counsel and accused present.



b.  Once the Staff Judge Advocate's review is complete, the soldier will be transported to the Mannheim Confinement Facility where a military magistrate must conduct a hearing to review pretrial confinement like that described in para. 8, above, within 7 days of the time the soldier is placed in pretrial confinement.  The trial counsel detailed to the case is responsible for coordination with the Mannheim Confinement Facility to ensure that this military magistrate's hearing is conducted at the Mannheim Confinement Facility within the 7-day period.

10.  If the hearing before the local military magistrate described in para. 8a, above, or the neutral and detached review by a local military magistrate, the Staff Judge Advocate or the Acting Staff Judge Advocate described in paras. 8b and 9, above, cannot be held on the day the commander orders the soldier into pretrial confinement, the commander will coordinate with the Office of the Provost Marshal, 22d Area Support Group, to place the soldier in the military police detention cell for a period not to exceed 48 hours.  Within that 48-hour period, either a local military magistrate must conduct a hearing as described in para. 8a above; or a local military magistrate, the Staff Judge Advocate, or the Acting Staff Judge Advocate must conduct a neutral and detached review, as described in paras. 8b and 9, above.

11.  The soldier will be immediately transported to the Mannheim Confinement Facility as soon as (1) all of the steps described in paras. 4 through 7, are completed, and (2) the local magistrate's hearing or neutral and detached review described in paras. 8 and 9, is complete.  A complete listing of required items, documents and records (including health and dental records, military clothing and equipment inventory, and personal property inventory) that must accompany the soldier to the Mannheim Confinement Facility appears in Appendix D of this regulation.  (Note, however, that AE Form 61 is no longer required.)

12.  Transporting a prisoner from Italy via Austria or Switzerland to Germany requires proper directions, border passes or passports, an international driver's license, payment of road tax as evidenced by a window sticker, and payment of road tolls.  Failure to comply with Austrian or Swiss Law may result in the transporting party being turned back at the border, and/or heavy fines.  Units must contact the Military Justice Division, DSN 634-7308 / 7040, for complete information on transportation requirements.

13.  Strict compliance with these procedures is required to ensue pretrial confinement is valid.  

14.  The procedures described herein are not to be construed as granting an accused any right or privilege not otherwise existing through statute or regulation.  All references herein to the masculine gender denote both male and female personnel and are intended solely to promote readability.

15.  Any questions regarding the implementation of these procedures should be directed to the Military Justice Division, Office of the Staff Judge Advocate, DSN 634-7308 / 7040. 



























































